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directly affects their obligations and
liabilities.

(b) Where a representative executes a
lease on behalf of an Indian landowner
or lessee, the lease must identify the
landowner or lessee being represented
and the authority under which such ac-
tion is taken.

(c) All WSR leases must include the
following provisions:

(1) The obligations of the lessee and
its sureties to the Indian landowners
are also enforceable by the United
States, so long as the land remains in
trust or restricted status;

(2) There must not be any unlawful
conduct, creation of a nuisance, illegal
activity, or negligent use or waste of
the leased premises;

(3) The lessee must comply with all
applicable laws, ordinances, rules, reg-
ulations, and other legal requirements
under §162.014;

(4) If historic properties, archeo-
logical resources, human remains, or
other cultural items not previously re-
ported are encountered during the
course of any activity associated with
the lease, all activity in the immediate
vicinity of the properties, resources,
remains, or items will cease and the
lessee will contact BIA and the tribe
with jurisdiction to determine how to
proceed and appropriate disposition;

(5) BIA has the right, at any reason-
able time during the term of the lease
and upon reasonable notice, in accord-
ance with §162.589, to enter the leased
premises for inspection and to ensure
compliance; and

(6) BIA may, at its discretion, treat
as a lease violation any failure by the
lessee to cooperate with a BIA request
to make appropriate records, reports,
or information available for BIA in-
spection and duplication.

(d) Unless the lessee would be prohib-
ited by law from doing so, the lease
must also contain the following provi-
sions:

(1) The lessee holds the United States
and the Indian landowners harmless
from any loss, liability, or damages re-
sulting from the lessee’s use or occupa-
tion of the leased premises; and

(2) The lessee indemnifies the United
States and the Indian landowners
against all liabilities or costs relating
to the use, handling, treatment, re-

§162.544

moval, storage, transportation, or dis-
posal of hazardous materials, or the re-
lease or discharge of any hazardous
material from the leased premises that
occurs during the lease term, regard-
less of fault, with the exception that
the lessee is not required to indemnify
the Indian landowners for liability or
cost arising from the Indian land-
owners’ negligence or willful mis-
conduct.

(e) We may treat any provision of a
lease document that violates Federal
law as a violation of the lease.

§162.543 May permanent improve-
ments be made under a WSR lease?

(a) A WSR lease must provide for the
installation of a facility and associated
infrastructure of a size and magnitude
necessary for the generation and deliv-
ery of electricity, in accordance with
§162.019. These facilities and associated
infrastructure are considered perma-
nent improvements. A resource devel-
opment plan must be submitted for ap-
proval with the lease under §162.563(h).

(b) If the parties agree to any of the
following changes to the resource de-
velopment plan after lease approval,
they must submit the revised plan to
BIA for the file:

(1) Location of permanent improve-
ments;

(2) Type of permanent improvements;
or

(3) Delay of 90 days or more in any
phase of development.

§162.544 How must a WSR lease ad-
dress ownership of permanent im-
provements?

(a) A WSR lease must specify who
will own any permanent improvements
the lessee installs during the lease
term and may specify under what con-
ditions, if any, permanent improve-
ments the lessee constructs may be
conveyed to the Indian landowners dur-
ing the lease term. In addition, the
lease must indicate whether each spe-
cific permanent improvement the les-
see installs will:

(1) Remain on the leased premises
upon the expiration, termination, or
cancellation of the lease, in a condition
satisfactory to the Indian landowners
and become the property of the Indian
landowners;
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